STATE OF NEW YORK

DIVISION OF TAX APPEALS

In the Matter of the Petition
of

KENNETH E. STEPHENS : DETERMINATION
DTA NO. 819542
for Revision of a Determination or for Refund of Sales
Use Taxes under Articles 28 and 29 of the Tax Law for
the Period December 1, 1998 through August 31, 2001.

Petitioner, Kenneth E. Stephens, 50 Hillwood Drive, Huntington Station, New York,
11746, filed a petition for revision of a determination or for refund of sales and use taxes under
Articles 28 and 29 of the Tax Law for the period December 1, 1998 through August 31, 2001.

A hearing was held before Arthur S. Bray, Administrative Law Judge, at the offices of the
Division of Tax Appeals, 641 Lexington Avenue, New York, New York, on May 21, 2004 at
10:30 A.M. with all briefs to be submitted by September 10, 2004, which date commenced the
six-month period for issuance of this determination. Petitioner appeared by Certilman Balin
Adler & Hyman, LLP (James Rose, Esq., and Steven Sulsky, Esq., of counsel). The Division of
Taxation appeared by Christopher C. O’Brien, Esq. (Michael P. McKinley, Esq., of counsel).

ISSUES

I. Whether the audit methodology employed by the Division of Taxation was reasonably
calculated to reflect the sales and use taxes due.

II. Whether petitioner had sufficient involvement in and control over the activities of

Three Jesters Restaurant Corporation d/b/a Tupelo Honey so as to be considered a person
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